IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES J. REILLY,

Pl aintiff, :
V. : Civil Action No. 98-1648

KEYSTONE HEALTH PLAN EAST, | NC

Def endant .

VEMORANDUM

R F. KELLY, J. JULY 22, 1999

Before this Court is a notion for sumary judgnent
filed by Defendant Keystone Health Plan East (“Keystone”). The
instant action was originally filed by Plaintiff Charles Reilly
in the Court of Conmon Pl eas of Montgonery County. Subsequently,
Def endant renoved the matter to this Court, as the health plan at
i ssue is governed by the express provisions of the Enployee
Retirement and I ncone Security Act (“ERISA"). 29 U S.C A 8
1132(e) (1999).

On August 24, 1998, Plaintiff filed an anmended
complaint with this Court. |In the anended conplaint, Plaintiff
al l eges that he suffers froma condition called Dystonia
(spasnodic torticollis), a condition that causes sustai ned nuscle
spasns/contractions. Plaintiff further alleges that his treating
physician, Dr. Collonp, prescribed continuous quarterly Botulinum
Toxin Type A (“Botox”) injections for the treatnent of

Plaintiff's condition and, as a result of Defendant’'s failure



and/or refusal to conpensate Dr. CGollonp for Botox injections,
Plaintiff has filed the instant |lawsuit to recover detrinental
reliance damages, having allegedly been deprived of his
prescribed June, 1997 Botox injection for a period of
approximately three (3) nonths. See First Anended Conplaint,
14.

On May 11, 1999, Keystone filed the instant notion,
argui ng that, based on the answers given by Plaintiff to
Keystone’s interrogatories, Plaintiff failed to identify any
expense or financial loss that he incurred as a result of the
al | eged conduct of Keystone. Rather, as all eged damages,
Plaintiff states that Keystone’'s conduct resulted in the
cessation of necessary and prescribed treatnent -- Botox
injections -- for Plaintiff’s spasnodic torticollis. According
to Keystone, the damages actually sought by Plaintiff can be
categori zed as “extracontractual damages” and are not recoverable
in an ERI SA action. Thus, Keystone contends that because
Plaintiff cannot recover nonetary, conpensatory or punitive
damages, and Plaintiff has no evidence of out-of-pocket expenses
incurred as a result of Keystone' s conduct, sunmmary judgnent
shoul d be granted in Keystone' s favor.

On May 27, 1999, Plaintiff responded to Keystone’'s
Motion for Sunmary Judgnent, denying that actual financial |oss

is a condition precedent to Plaintiff’s cause of action under



ERI SA and asserting that under ERI SA Section 502(a)(3), as
anended, 29 U . S.C. § 1132(a)(3), Plaintiff has a direct cause of
action agai nst Defendant for “appropriate equitable relief” to
redress Defendant’s ERI SA violations including nonetary relief in
the nature of detrinental reliance damages. According to
Plaintiff, reliance damages represent the exclusive equitable
remedy in the instant matter by which to restore the status quo.

See PIf.’ s Brief at 14-15 (citing Warren v. Society Nat’'l Bank,

905 F.2d 905 F.2d 975, 981 (6th G r. 1990), overruling recognized

by Fraser v. Lintas, 56 F.3d 722, 725 (6th Gr. 1995)).

For the follow ng reasons, Keystone's summary judgnent
motion wll be granted with respect to extracontractual damages.

STANDARD OF REVI EW

“Summary judgnent is appropriate when, after
considering the evidence in the |ight nost favorable to the
nonnovi ng party, no genuine issue of material fact remains in
di spute and "the noving party is entitled to judgnent as a matter

of | aw. Hi nes v. Consolidated Rail Corp., 926 F.2d 262, 267

(3d Cr. 1991) (citations omtted).

“The noving party bears the initial
burden of denonstrating the absence of
genui ne issues of material fact. Once the
novant has done so, however, the non-noving
party cannot rest on its pleadings. Rather,

t he non-novant nust then ~make a show ng
sufficient to establish the existence of
every element essential to his case, based on
the affidavits or by depositions and

adm ssions on file.’”



Nol en v. Paul Revere Life Insurance Co., 32 F. Supp.2d 211, 213

(E.D. Pa. 1998) (citations omtted).
ANALYSI S

In Bixler v. Central Pennsylvania Teansters Health &

Welfare Fund, 12 F.3d 1292, 1298 (3d G r. 1993), the Third

Circuit Court of Appeals upheld the right of an individual
beneficiary to recover froma fiduciary, pointing to the

narrowness of the Suprenme Court’s holding in Massachusetts Mitua

Life Ins. Co. v. Russell, 473 U S. 134 (1985). The Third Grcuit

stressed ERISA s grounding in the |aw of trusts, and reiterated

that “fundanental in the law of trusts is the principle that

"courts will give to beneficiaries of a trust the renedies
necessary for the protection of their interests.”” Bixler, 12
F.3d at 1299. In allowing a beneficiary to bring a direct action

for breach of fiduciary duty against the trustees and
adm nistrators of an ERI SA plan, the Third Crcuit concluded that
“[a]llowi ng an injured beneficiary recourse through the courts
is, furthernore, essential to fulfilling the purpose of ERI SA”
Id.

In 1995, the Third Grcuit “held that an individual
participant may sue on his or her own behalf to recover equitable
relief under section 1132(a)(3), and characterized rei mbursenents

of back benefits as "renedies which are restitutionary in nature

and thus equitable.”” Kemmerer v. ICl Amrericas, Inc., 70 F.3d




281, 289 (3d GCr. 1995), cert. denied, 517 U S. 1209 (1996).

““Appropriate equitable relief’ generally is limted to
traditional equitable relief such as restitution and injunctions

rat her than noney damages.” Reamyv. Frey, 107 F.3d 147, 153 n.5

(3d CGr. 1997). “However, ERI SA 8§ 502(a)(3) does not

‘necessarily bar all fornms of nobney danmage. Id. (citing Hein v.

FDIC, 88 F.3d 210, 223-24 & n.11 (3d Gr. 1996), cert. denied,

519 U.S. 1056 (1997)). In this regard, “[t]he Eighth G rcuit
Court of Appeals has characterized sone forns of nonetary relief
sought pursuant to ERISA 8 502(a)(3) as restitution, so that such

relief avoids the bar to nonetary danages erected by Mertens[ v.

Hewi tt Assoc., 508 U.S. 248, 256-63 (1993)]. Hein, 88 F.3d at

224 n.11 (citing Howe v. Varity Corp., 36 F.3d 746, 756 (8th Gir.

1994), aff’'d, 516 U. S. 489 (1996)).
In 1996, the United States Suprene Court decided

Varity Corp. v. Howe, 516 U S. 489 (1996), which sonmewhat Iimts

the recoverability of equitable relief by an individual

plaintiff. 1In Varity, the Court held, inter alia, that ERI SA

authorized a lawsuit for individualized equitable relief;
however, in doing so, the Court first exam ned whether the
plaintiffs in that case could proceed under any other subsection
where Congress el sewhere provi ded adequate relief for a
beneficiary’s injury. Varity, 516 U S. at 515 (“[We should

expect that where Congress el sewhere provided adequate relief for



a beneficiary' s injury, there will likely be no need for further
equitable relief, in which case such relief normally woul d not be
“appropriate.’”). Wile the plaintiffs in Varity could not

proceed under the first subsection -- 8 502(a)(1)(b), as anended,

8§ 1132(a)(1)(b) -- because they were no | onger nenbers of the
benefits plan in that case, the instant action is distinguishable
inthis regard. Here, Plaintiff is enployed as the President of
the Reilly Foam Corporation and continues to be a covered
enpl oyee in the group health plan at issue. See First Anended
Conpl aint, { 5.

Foll ow ng the Suprenme Court’s decision in Varity, the
Third Crcuit, in Ream |ikew se held that an individual
beneficiary could bring an action under ERI SA 8§ 502(a)(3),
allowi ng participants to seek other appropriate equitable relief
against a fornmer trustee for breach of fiduciary duties. Ream
107 F. 3d at 153. In doing so, however, the Third Crcuit
observed the foll ow ng:

[T]his is not a case in which an individual

pl an beneficiary charges a fiduciary with a

breach of fiduciary duties with respect to a

functioning plan. In that situation, it

m ght be inappropriate to permt a

beneficiary to seek personal relief as a

recovery by the plan effectively would nake

t he beneficiary whole. W enphasize,

therefore, that a court nust apply ERI SA §

502(a) (3)(B) cautiously when an individual

pl an beneficiary seeks “appropriate equitable

relief.” Such caution would be consi stent

with the concerns the Supreme Court expressed
in Varity about a court being too expansive

6



in granting relief. Varity, us at __
116 S. C. at 1079.

Id. at 152-53. “Thus, . . . where Congress el sewhere provided
adequate relief for a beneficiary’'s injury, there will likely be
no need of further equitable relief, in which case such reli ef
normal |y woul d not be “appropriate.”” Varity, 516 U S. at 515.
In this case, the Plaintiff seeks to recover the
follow ng: (1) reliance damages in an anount necessary to place
Plaintiff in the sane position that he would have been in had he
not detrinentally relied on Keystone' s conduct, and/or had
Keyst one ot herw se performed in accordance with its fiduciary
duties; (2) injunctive relief to conpel Keystone to pay
restitution to Dr. Gollonmp for costs that have accrued to date to
adm ni ster Botox injections to Plaintiff to avoid any future
| apses in treatnment; (3) injunctive relief to conpel Keystone to
conpensate Dr. CGollonp, and/or any other qualified nmedica
personnel for all future Botox injections as may be prescribed
for Plaintiff to avoid future | apses in admnistration of such
treatnment; (4) injunctive relief to enjoin Keystone from engagi ng
in conduct that may jeopardize Plaintiff’s future ability to
obtain and receive continued Botox injections for the treatnent
of his spasnodic torticollis; (5) punitive damages; (6)
attorneys’ fees; (7) costs incurred by Plaintiff in this civil
cause of action; and (8) an award of additional relief that this

Court deens appropriate. First Amended Conplaint at 8-9.
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In order to obtain the above damages, Plaintiff has
brought this action under both § 1132(a)(1)(B) and 8 1132(a)(3)
of ERISA. First Amended Conplaint at 1, 1. Section
1132(a) (1) (B) of ERISA provides that “[a] civil action may be
brought by a participant or beneficiary to recover benefits due
to himunder the terns of his plan, to enforce his rights under
the ternms of the plan, or to clarify his rights to future
benefits under the terns of the plan.” ERI SA 8§ 502(a)(1)(B), as
anmended, 29 U S.C A 8 1132(a)(1)(B). Section 1132(a)(3) also
allows a participant or beneficiary to bring a civil action;
however, the relief that can be sought under this subsection is
limted to enjoining any act or practice which violates any
provi sion of ERISA or the terns of the plan, or obtaining other
appropriate equitable relief to redress such violations or to
enforce any provisions of ERISA or the terns of the plan. ERI SA

502(a)(3), as anended, 29 U S.C. A 8 1132(a)(3).

Here, it appears that Plaintiff can obtain adequate
relief, as envisioned by the Court in Varity, by proceedi ng under
subsection 1132(a)(1)(B). However, “the Third Grcuit Court of
Appeal s has held that extracontractual danmages cannot be

recovered under section 1132(a)(1)(B) of ERISA.” Huss v. G een

Spring Health Servs., 18 F. Supp.2d 400, 407 (D. Del. 1998)

(citations omtted). Furthernore, Plaintiff nust show sone

evi dence of danages recoverable pursuant to his ERI SA claimor



risk the dismssal of the renmaining aspects of his First Anended

Conplaint. See In re Unisys Savings Plan Litigation, 173 F. 3d

145, 159 (3d Gr. 1999) (“As Meinhardt and the other class
plaintiffs were seeking individual relief under 29 U S.C. 8§
1132(a)(3) . . . , Meinhardt was required to prove individua
| osses.”).

Based on the above, Keystone's Mtion for Summary
Judgnent will be granted with respect to extracontractual
damages. In addition, Plaintiff will be directed within twenty
(20) days fromthe date of this Menorandum and acconpanyi ng O der
to produce evidence of damages recoverable pursuant to the ERI SA
claimsustained by the Plaintiff in this matter. An appropriate

Oder wll follow



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES J. REILLY,

Pl aintiff, :
V. : Cvil Action No. 98-1648

KEYSTONE HEALTH PLAN EAST, | NC

Def endant .

ORDER

AND NOW this 22nd day of July, 1999, upon
consi deration of Defendant Keystone Health Plan East, Inc.’s
Motion for Sunmary Judgnent, and Plaintiff’s Response thereto, it
i s hereby ORDERED that Keystone's Mtion for Sumrmary Judgnent
will be GRANTED with respect to extracontractual damages. It is
further ORDERED that Plaintiff will be directed within twenty
(20) days fromthe date of this Order to produce evi dence of
damages recoverabl e pursuant to the ERI SA cl ai m sustai ned by the
Plaintiff in this matter or risk the dism ssal of the remaining
aspects of his First Amended Conpl ai nt upon further application
to this Court by Defendant.

BY THE COURT:

ROBERT F. KELLY, J.
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